LIST USAGE AGREEMENT

AGREEMENT made as of ___________________, 20____, by and between <List Owner Company Name>, a corporation organized and ___________________, a __________________, organized and existing under the laws of the State of _________________ (“Distributor”).

WHEREAS, Company is the owner of a Customer List, which it considers an asset of great value for use by Distributor to sell its products/services (the “Products”) which is described in the attached Appendix B; and

WHEREAS, Company is willing to allow Distributor to sell the Products to Company’s Customers, subject to the conditions herein set forth, and


WHEREAS, it is the desire and intention of the parties that Distributor be permitted to sell the Products to the Customers of Company.


NOW, THEREFORE, in consideration of the above and other valuable consideration, the parties hereto hereby agree as follows:

1. Use of Customer List

(a) Effective as of the date of this Agreement, Company grants to Distributor the non-exclusive right to use its Customer List, and Distributor hereby accepts and undertakes to exercise reasonable diligence in marketing the Products outlined on the attached Appendix B.

(b) Company’s grant to Distributor of the use of the Customer List will be only for so long as this Agreement remains in effect. In the event this Agreement is terminated for nay reason whatsoever, Distributor shall cease and desist from any further use of the Customer List.
2. Compensation

(a) For the use of the rights granted hereunder, Distributor agrees to pay Company compensation in accordance with that which is set out on the attached Appendix A.

(b) Compensation payable pursuant to this Agreement shall be paid to Company at the address indicated below its signature at the end of this Agreement or as otherwise directed in writing and in the manner set out on the attached Appendix A.

(c) Distributor shall keep accurate records regarding the revenues generated from the use of the Customer List as well as the quantity of copies of the Products distributed. Company or its duly authorized representatives shall have the right to inspect and copy any and all records of Distributor relating to transactions covered by this Agreement after providing reasonable notice of such intent to Distributor during regular business hours. These records shall include, Customer names and contact information, sales records, charge card records, bank statements, 800 number logs, etc. Such inspection shall be at the expense of Company, unless discrepancies of royalty or other monies due Company are in excess of 5% difference from the correct amounts as determined through such an audit; in which case such expenses will be the burden of Distributor.
3. Control of Use. Distributor may use the Customer List only in accordance with the specifications and directions furnished to the Distributor by the Company or its representatives or agents from time to time. The nature and quality of the use of the Customer List shall be subject to the control of the Company. Company reserves the right to allow or not allow Distributor to use any marketing or other materials to sell its Products, and must obtain prior approval from Company before using any marketing or other materials in attempting to sell its Products to Company’s customer List, with such approval not to be unreasonably withheld. 

4. Inspection. Distributor will permit duly authorized representatives of Company to review with Distributor at reasonable times, the methods in which the Distributor uses or intends to use the Customer List. Distributor shall, upon request of Company, submit to Company or to its duly authorized representatives, samples of materials intended to be used to sell Distributor’s Products.

5. Use of the Material. Distributor undertakes to comply with all laws pertaining to the marketing of the Products at any time in the Territory.
6. Use of Confidential Information or Know-How. Any Know-How or other information of a technical or business nature, including, but not limited to the Customer List (the “Confidential Information”) disclosed hereunder by Company to Distributor is acknowledged and agreed to be disclosed on a confidential basis and is not to be disclosed to anyone outside Distributor’s organization without the express authorization of Company unless the Confidential Information has been made generally available to the trade. Distributor agrees to take all reasonable precautions and safeguards necessary to protect the Confidential Information from being disclosed to anyone outside of Distributor’s organization.

7. Extent of License. The right granted in Section 1 hereof shall be non-exclusive and shall not be transferable without Company’s prior written consent. 
8. Warranties and Indemnity. Neither party makes any warranties with respect to the use, sale or other transfer of the Material by the other party or by any third party. In no event will Company be liable for direct, indirect, special, incidental, or consequential damages, that are in any way related to the Products. Company specifically disclaims any express or implied warranty, including warranties of fitness for purpose and merchantability. Company assumes no liability to Distributor or third parties with respect to the use of the Customer List or the Products sold by Distributor, and Distributor will save and hold harmless and indemnify Company against any and all claims, actions, suits, liabilities including reasonable costs of defense and attorneys’ fees incurred through claims of third persons against Company involving the sale of the Product by Distributor or in any other way arising from the use of the Customer List. 
9. Termination.

(a) Except as otherwise provided herein, this Agreement shall remain in full force an effect for a period of one year, and shall automatically renew each year on the anniversary date hereof. Notwithstanding the foregoing, this Agreement may be terminated upon 30 days advance written notice by either party for any reason.

(b) In the event that either party fails to comply with any provision of the Agreement, the other party may terminate this Agreement by giving written notice to the defaulting party; but, if the defaulting party shall correct such default to the reasonable satisfaction of the non-defaulting party within ten (10) days of the delivery of such notice, the notice shall be of no further force or effect and this Agreement shall not be terminated by such Notice.

10. Ownership of Customer List. Distributor acknowledges the Company’s exclusive right, title and interest in and to the Customer List and will not at any time do or cause to be done any act or thing contesting or in an way impairing or tending to impair any part of such right, title and interest. In connection with the use of the Customer List, Distributor shall not in any manner represent that it has any ownership in the Customer List, and Distributor acknowledges that use of the Customer List shall not create in the Distributor’s favor any right, title or interest in or to the Customer List, but all uses of the Customer List by Distributor shall inure to the benefit of Company. Upon termination of ht Agreement in any manner provided herein, Distributor will cease and desist from all use of the Customer List in any way and will deliver to Company, or its duly authorized representatives, all material and papers (and databases) which make a part of the Customer List and all such items incorporating or disclosing the Customer List, and will make no attempts to solicit or in any way contact all of the names contained in said Customer List.

11. Notices. Any notices required or permitted to be given under this Agreement shall be deemed sufficiently given if sent by personal delivery, or mailed by registered mail or certified mail return receipt requested, postage prepaid, addressed to the party to be notified at its address shown below its name at the end of this Agreement, or by telefax to the party at the number shown below its name at the end of the Agreement, or at such other address or telefax number as may be furnished in writing to the notifying party. 

12. Benefit. The rights and obligations of the parties under this Agreement shall inure to the benefit of and shall be binding upon the successors and assigns of the parties, except that neither party may assign this Agreement without the express written consent of the other party. 

13. Entire Agreement. This instrument contains the entire agreement of the parties. It may not be changed orally but only by an agreement in writing signed by the party against whom enforcement of any waiver, change, modification, extension or discharge is sought.

14. Severability. The invalidity or unenforceability of any provision hereof shall in no way affect the validity or enforceability of any other provision.

15. Waiver of Breach. The waiver by Company of any provision of this Agreement shall not operate or be construed as a waiver of any subsequent breach by the Distributor.

16. Choice of Law and Venue. This Agreement shall be governed by the laws of the State of _______________ and any action or proceeding in connection with this Agreement shall be brought in any court of record of the State of _________________, County of ___________________, or in the United States District Court for the ______________ District of _____________________, ____________________ Division.

IN WITNESS WHEREOF, this Agreement has been executed as of the day and year first above written.

COMPANY _________________________, ADDRESS_________________________

By: ___________________________________ Its ______________________________

DISTRIBUTOR: ________________________, ADDRESS_______________________

By: ___________________________________ Its ______________________________
